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EXPLANATORY NOTE

This Registration Statement on Form S-8 is filed by Greenidge Generation Holdings Inc. (the “Company” or the “Registrant”) to register
3,076,842 shares of the Company’s Class A common stock, par value $0.0001 per share (“Class A Shares”), that are reserved for issuance upon the
vesting and exercise of non-qualified stock options granted to David Anderson and Scott MacKenzie in connection with their appointment as Chief
Executive Officer and Chief Strategy Officer of the Company, respectively (the “Inducement Grants”). The Inducements Grants have been granted outside
the Company’s long-term equity incentive plan as an inducement material to Messrs. Anderson and MacKenzie entering into employment with the
Company in accordance with Nasdaq Listing Rule 5635(c)(4), in each case on the form of award agreement attached to this Registration Statement.

PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

The document(s) containing the information specified in Part I of Form S-8 will be sent or given to employees as specified by Rule 428(b)(1)
under the Securities Act of 1933, as amended (the “Securities Act”). Such documents need not be filed with the Securities and Exchange Commission (the
“Commission”) either as part of this Registration Statement or as prospectuses or prospectus supplements pursuant to Rule 424 under the Securities Act.
These documents and the documents incorporated by reference in this registration statement pursuant to Item 3 of this Registration Statement, taken
together, constitute a prospectus that meets the requirements of Section 10(a) of the Securities Act.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The following documents filed by the Registrant with the Commission are incorporated by reference to this Registration Statement:

(a) The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2021, filed on March 31, 2022;

(b) The Registrant’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2022, filed on May 16, 2022 and Quarterly Report on
Form 10-Q for the quarter ended June 30, 2022, filed on August 15, 2022;

(c) The Company’s Current Reports on Form 8-K filed on February 2, 2022, March 24, 2022, March 31, 2022, April 1, 2022, April 8, 2022,
April 14, 2022, April 22, 2022, May 16, 2022, August 15, 2022, September 7, 2022, October 4, 2022, October 11, 2022 and October 12,
2022 (in each case, other than the portions of those documents not deemed to be filed pursuant to the rules promulgated under the
Securities Exchange Act of 1934, as amended (the “Exchange Act”)); and

(d) The description of the Registrant’s common stock set forth in Exhibit 4.6 of the Registrant’s Annual Report on Form 10-K for the fiscal
year ended December 31, 2021, together with any amendments or reports filed for the purpose of updating such description.

In addition, all documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the
filing of a post-effective amendment which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining
unsold, shall be deemed to be incorporated by reference herein and to be a part hereof from the date of filing or furnishing of such documents; provided,
however, that information deemed to have been furnished and not filed shall not be deemed to be incorporated by reference into this Registration
Statement. Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or
superseded for purposes of this Registration Statement to the extent that a statement contained herein or in any other subsequently filed document that also
is or is deemed to be incorporated by reference herein modifies or supersedes such statement. Any such statement so modified or superseded shall not be
deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

   



 
Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

Not applicable.

Item 6. Indemnification of Directors and Officers.

Section 145 of the General Corporation Law of the State of Delaware provides that a corporation may indemnify directors and officers as well as
other employees and individuals against expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement in connection with specified
actions, suits and proceedings whether civil, criminal, administrative, or investigative, other than a derivative action by or in the right of the corporation, if
they acted in good faith and in a manner they reasonably believed to be in or not opposed to the best interests of the corporation and, with respect to any
criminal action or proceeding, had no reasonable cause to believe their conduct was unlawful. A similar standard is applicable in the case of derivative
actions, except that indemnification extends only to expenses, including attorneys’ fees, incurred in connection with the defense or settlement of such
action and the statute requires court approval before there can be any indemnification where the person seeking indemnification has been found liable to
the corporation. The statute provides that it is not exclusive of other indemnification that may be granted by a corporation’s certificate of incorporation,
bylaws, disinterested director vote, stockholder vote, agreement or otherwise.

The Company’s amended and restated certificate of incorporation and bylaws provide for indemnification of directors and officers to the fullest
extent permitted by law, including payment of expenses in advance of resolution of any such matter.

The Company has entered into indemnification agreements with each of the Company’s directors and executive officers. These agreements,
among other things, require us to indemnify each director and executive officer to the fullest extent permitted by Delaware law, including indemnification
expenses such as attorneys’ fees, judgments, fines and settlement amounts incurred by the director or executive officer in any action or proceeding,
including any action or proceeding by or in right of us, arising out of the person’s services as a director or executive officer.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers or persons controlling the
Company under the foregoing provisions, the Company has been informed that in the opinion of the Commission, such indemnification is against public
policy as expressed in the Securities Act and is therefore unenforceable.

The Company may enter into one or more underwriting agreements which provide that the underwriters will be obligated, under some
circumstances, to indemnify the Company’s directors, officers and controlling persons against specified liabilities, including liabilities under the
Securities Act.

Item 7. Exemption from Registration Claimed.

Not applicable.

   



 
Item 8. Exhibits.

Exhibit Number  Description

3.1  Second Amended and Restated Certificate of Incorporation of the Registrant

3.2  Amended and Restated Bylaws of the Registrant (incorporated by reference to the Registrant’s Registration Statement on
Form S-1 (Registration Statement No. 333-264366) filed with the Commission on April 19, 2022)

5.1  Opinion of Shearman & Sterling LLP

23.1  Consent of Shearman & Sterling LLP (contained in Exhibit 5.1)

23.2  Consent of Armanino LLP

24.1  Power of Attorney (contained on the signature page hereto)

99.1  Form of Stock Option Inducement Award Agreement

107.1  Filing Fee Table

 

Item 9. Undertakings.

(a)       The undersigned Registrant hereby undertakes:

(1)       To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i)       To include any prospectus required by Section 10(a)(3) of the Securities Act;

(ii)       To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration
statement; and

(iii)       To include any material information with respect to the plan of distribution not previously disclosed in the registration statement
or any material change to such information in the registration statement;

provided, however, that paragraphs (i) and (ii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is
contained in periodic reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or 15(d) of the Exchange Act that are
incorporated by reference in the registration statement.

(2)       That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

(3)       To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

(b)       The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the Registrant’s
annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual
report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.
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(c)       The undersigned Registrant further undertakes that, insofar as indemnification for liabilities arising under the Securities Act may be permitted to
directors, officers and controlling persons of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the
opinion of the Commission such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event
that a claim for indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or
controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent,
submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and
will be governed by the final adjudication of such issue.

 

   



 GREENIDGE GENERATION HOLDINGS INC.
  
  
 By:  /s/ Terence Burke
 Name: Terence Burke
 Title: General Counsel

 
SIGNATURES

Pursuant to the requirements of the Securities Act, the Registrant has duly caused this Registration Statement to be signed on its behalf by the undersigned,
thereunto duly authorized, in Fairfield, Connecticut, on this 31st day of October, 2022.

 

   



 

POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints David
Anderson, Dale Irwin and Terence Burke, each as his or her true and lawful attorney-in-fact and agent with full power of substitution, for him or her in any
and all capacities, to sign any and all amendments to this registration statement (including post-effective amendments or any abbreviated registration
statement and any amendments thereto filed pursuant to Rule 462(b) under the Securities Act of 1933 increasing the number of securities for which
registration is sought), and to file the same, with all exhibits thereto and other documents in connection therewith, with the Securities and Exchange
Commission, granting unto said attorney-in-fact, proxy and agent full power and authority to do and perform each and every act and thing requisite and
necessary to be done in connection therewith, as fully for all intents and purposes as he might or could do in person, hereby ratifying and confirming all
that said attorney-in-fact, proxy and agent, or his or her substitute, may lawfully do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, this registration statement on Form S-8 has been signed by the following persons in the
capacities and on the dates indicated.

     
Signature  Title  Date

/s/ David Anderson     
 

David Anderson  Chief Executive Officer (Principal Executive Officer) and Director  October 26, 2022
     

/s/ Bob Loughran   
 

Bob Loughran  Chief Financial Officer (Principal Financial and Accounting Officer)  October 25, 2022
     

/s/ Timothy Fazio   
 

Timothy Fazio  Chairman of the Board of Directors  October 25, 2022
     

/s/ Ted Rogers   
 

Ted Rogers  Vice Chairman of the Board of Directors  October 26, 2022
     

/s/ Jerome Lay   
 

Jerome Lay  Director  October 28, 2022
     

/s/ Andrew M. Bursky   
 

Andrew M. Bursky  Director  October 28, 2022
     

/s/ Timothy Lowe   
 

Timothy Lowe  Director  October 28, 2022
     

/s/ Daniel Rothaupt   
 

Daniel Rothaupt  Director  October 25, 2022
     

/s/ David Filippelli   
 

David Filippelli  Director  October 29, 2022
     

/s/ Michael Neuscheler   
 

Michael Neuscheler  Director  October 25, 2022
 

 
 
 
 

 



Exhibit 3.1

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
GREENIDGE GENERATION HOLDINGS INC.

Greenidge Generation Holdings Inc., a corporation organized and existing under the General Corporation Law of the State of Delaware, does
hereby certify as follows:

1.       The name of the corporation is Greenidge Generation Holdings Inc. The original Certificate of Incorporation of the corporation was filed
with the Secretary of State of the State of Delaware on January 27, 2021. The name under, which this corporation was originally incorporated is Greenidge
Generation Holdings Inc.

2.       This Amended and Restated Certificate of Incorporation was duly adopted in accordance with the provisions of Sections 242 and 245 of the
General Corporation Law of the State of Delaware (the “DGCL”) and by the requisite stockholders of the corporation entitled to vote thereon at an annual
meeting of stockholders which was called and held upon notice in accordance with Section 228 of the DGCL on September 6, 2022, and shall become
effective upon filing of this Amended and Restated Certificate of Corporation with the Secretary of State of the State of Delaware.

3.       This Amended and Restated Certificate of Incorporation amends and restates the Certificate of Incorporation of the corporation to read in its
entirety as follows:

ARTICLE I

The name of the Corporation is Greenidge Generation Holdings Inc.

ARTICLE II

The registered agent and the address of the registered office in the State of Delaware are:

Vcorp Services, LLC
1013 Centre Road, Suite 403-B
Wilmington, Delaware 19805

County of New Castle

ARTICLE III

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the DGCL.

ARTICLE IV

The total number of shares of capital stock which the Corporation shall have authority to issue is 520,000,000, consisting of four hundred million
(400,000,000) shares of Class A common stock, $0.0001 par value per share (the “Class A Common Stock”), one hundred million (100,000,000) shares of
Class B common stock, $0.0001 par value per share (the “Class B Common Stock” and, together with the Class A Common Stock, the “Common Stock”),
and twenty million (20,000,000) shares of preferred stock, $0.0001 par value per share (the “Preferred Stock”). Subject to the rights of any series of
Preferred Stock, the number of authorized shares of Class A Common Stock, Class B Common Stock or Preferred Stock may be increased or decreased
(but not below (i) the number of shares thereof then outstanding and (ii) with respect to the Class A Common Stock, the number of shares of Class A
Common Stock reserved pursuant to Section 6.3 of Part A of this Article IV) by the affirmative vote of the holders of shares of capital stock of the
Corporation representing a majority of the votes represented by all outstanding shares of capital stock of the Corporation entitled to vote thereon,
irrespective of the provisions of Section 242(b)(2) of the DGCL.

   



 
 
A.       COMMON STOCK

The following rights, powers and privileges, and restrictions, qualifications and limitations, shall apply to the Common Stock. Unless otherwise
indicated, references to “Sections” in this Part A of this Article IV refer to the corresponding numbered sections of this Part A.

1.       General. Except as otherwise provided in this Certificate of Incorporation or required by applicable law, shares of Class A Common Stock
and Class B Common Stock shall have the same rights, privileges and powers, shall rank equally (including as to dividends and distributions, and upon any
liquidation, dissolution, distribution of assets or winding up of the Corporation) share ratably and be identical in all respects and as to all matters. The
voting, dividend and liquidation rights of the holders of the Class A Common Stock and Class B Common Stock are subject to and qualified by the rights,
powers and privileges of the holders of the Preferred Stock set forth herein.

2.       Voting. Except as otherwise required by applicable law, at all meetings of stockholders and on all matters submitted to a vote of
stockholders of the Corporation generally, the holders of the Class B Common Stock are entitled to ten (10) votes for each share of Class B Common Stock
held of record by such holder and the holders of Class A Common Stock are entitled to one (1) vote for each share of Class A Common Stock held of
record by such holder. Except as otherwise required by applicable law or provided in this Certificate of Incorporation, at all meetings of stockholders and
on all matters submitted to a vote of stockholders of the Corporation generally, the holders of shares of Class A Common Stock and Class B Common
Stock, as such, shall at all times vote together as a single class, and not as separate series or classes; provided, however, that except as otherwise required by
applicable law, holders of Class A Common Stock and Class B Common Stock, as such, shall not be entitled to vote on any amendment to the Certificate of
Incorporation that relates solely to the terms of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either
separately or together with the holders of one or more other such series, to vote thereon pursuant to the Certificate of Incorporation or applicable law.
Unless required by law, there shall be no cumulative voting.

3.       Dividend Rights. The holders of the Common Stock shall be entitled to receive, when, as and if declared by the Board of Directors of the
Corporation (the “Board”), out of any assets of the Corporation legally available therefor, such dividends as may be declared from time to time by the
Board; provided, however, that in the event a dividend is paid in the form of shares of Class A Common Stock or Class B Common Stock (or rights to
acquire, or securities convertible into or exchangeable for, such shares), then holders of Class A Common Stock shall be entitled to receive shares of Class
A Common Stock (or rights to acquire, or securities convertible into or exchangeable for, such shares, as the case may be), and holders of Class B Common
Stock shall be entitled to receive shares of Class B Common Stock (or rights to acquire, or securities convertible into or exchangeable for, such shares, as
the case may be), with holders of shares of Class A Common Stock and Class B Common Stock receiving, on a per share basis, an identical number of
shares of Class A Common Stock or Class B Common Stock (or rights to acquire, or securities convertible into or exchangeable for, such shares, as the
case may be), as applicable. Notwithstanding the foregoing, the Board may pay or make a disparate dividend per share of Class A Common Stock or Class
B Common Stock (whether in the amount of such dividend payable per share, the form in which such dividend is payable, the timing of the payment, or
otherwise) if such disparate dividend is approved by the affirmative vote of the holders of a majority of the outstanding shares of Class A Common Stock
and Class B Common Stock, each voting separately as a class.

4.       Subdivisions, Combinations or Reclassifications. Shares of Common Stock may not be subdivided, combined or reclassified unless the
shares of both classes of Common Stock are simultaneously proportionately subdivided, combined or reclassified in a manner that maintains the same
proportionate equity ownership (based on the number of shares of Common Stock outstanding) between the holders of the outstanding Class A Common
Stock and Class B Common Stock on the record date for such subdivision, combination or reclassification; provided, however, that shares of one such class
may be subdivided, combined or reclassified in a different or disproportionate manner if such subdivision, combination or reclassification is approved by
the affirmative vote of the holders of a majority of the outstanding shares of Class A Common Stock and Class B Common Stock, each voting separately as
a class.

   



 
 

5.       Certain Transactions.

5.1       Merger or Consolidation. In the case of any distribution or payment in respect of the shares of Common Stock, or any
consideration into which such shares are converted, upon the consolidation or merger of the Corporation with or into any other entity, such distribution,
payment or consideration that the holders of shares of Common Stock have the right to receive, or the right to elect to receive, shall be made ratably on a
per share basis among the holders of the Class A Common Stock and Class B Common Stock as a single class; provided, however, that shares of such
classes may receive, or have the right to elect to receive, different or disproportionate consideration in connection with such consolidation, merger or other
transaction if (a) the only difference in the per share consideration to the holders of the Class A Common Stock and Class B Common Stock is that any
securities distributed to the holder of, or issuable upon the conversion of, a share of Class B Common Stock have ten (10) times the voting power of any
securities distributed to the holder of, or issuable upon the conversion of, a share of Class A Common Stock or (b) such different or disproportionate
consideration is approved by the affirmative vote of the holders of a majority of the outstanding shares both the of Class A Common Stock and Class B
Common Stock, each voting separately as a class.

5.2       Third-Party Tender or Exchange Offers. The Corporation may not enter into any agreement pursuant to which a third party may
by tender or exchange offer acquire any shares of Common Stock unless the holders of (a) the Class A Common Stock shall have the right to receive, or the
right to elect to receive, the same form of consideration and the same amount of consideration on a per share basis as the holders of the Class B Common
Stock would receive, or have the right to elect to receive, and (b) the Class B Common Stock shall have the right to receive, or the right to elect to receive,
the same form of consideration and the same amount of consideration on a per share basis as the holders of the Class A Common Stock would receive, or
have the right to elect to receive; provided, however, that shares of such classes may receive, or have the right to elect to receive, different or
disproportionate consideration in connection with such tender or exchange offer if (a) the only difference in the per share consideration to the holders of the
Class A Common Stock and Class B Common Stock is that any securities exchanged for a share of Class B Common Stock have ten (10) times the voting
power of any securities exchanged for a share of Class A Common Stock or (b) such different or disproportionate consideration is approved by the
affirmative vote of the holders of a majority of the outstanding shares of both the Class A Common Stock and Class B Common Stock, each voting
separately as a class.

6.       Conversion of Class B Common Stock.

6.1       Optional Conversion of Class B Common Stock. Each share of Class B Common Stock shall be convertible into one (1) fully paid
and nonassessable share of Class A Common Stock at the option of the holder thereof at any time upon written notice to the Corporation. Before any holder
of Class B Common Stock shall be entitled to convert any shares of Class B Common Stock into shares of Class A Common Stock pursuant to this Section
6.1, such holder shall surrender the certificate or certificates therefor (if any), duly endorsed, at the principal office of the Corporation or any transfer agent
for the Class B Common Stock, or notify the Corporation or its transfer agent that such certificates have been lost, stolen or destroyed and execute an
agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection with such certificates, and shall give
written notice to the Corporation at such office that such holder elects to convert the same and shall state therein the number of shares of Class B Common
Stock being converted and the name or names (i) in which such shares of Class A Common Stock are to be registered in book-entry form or (ii) in which
the certificate or certificates representing the shares of Class A Common Stock into which the shares of Class B Common Stock are so converted are to be
issued (if such shares of Class A Common Stock are requested by the Corporation or holder thereof to be certificated). Such conversion shall be deemed to
have been made immediately prior to the close of business (i) with respect to certificated shares, on the date of such surrender of the certificate or
certificates representing the shares of Class B Common Stock to be converted, (ii) in the case of lost, stolen or destroyed certificates, on the date that an
executed agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection with such certificates is
delivered to the Corporation, or (iii) with respect to shares that are uncertificated, immediately prior to the close of business on the date that the holder
delivers notice of such conversion to the Corporation’s transfer agent and, in each case, the person entitled to receive the shares of Class A Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder of such shares of Class A Common Stock at such time.

 

   



 
 

6.2       Automatic Conversion of Class B Common Stock. Subject to Section 6.4, each share of Class B Common Stock shall
automatically convert into one (1) fully paid and nonassessable share of Class A Common Stock upon the occurrence of an event described below (a
“Mandatory Conversion Event”):

6.2.1       Transfer (other than Permitted Transfer). Each share of Class B Common Stock shall automatically, without further
action by the Corporation or the holder thereof, convert into one (1) validly issued, fully paid and nonassessable share of Class A Common Stock upon the
occurrence of a Transfer, other than a Permitted Transfer, of such share of Class B Common Stock.

6.2.2       Affirmative Vote. Each outstanding share of Class B Common Stock shall automatically, without further action by the
Corporation or the holder thereof: convert into one (1) folly paid and nonassessable share of Class A Common Stock upon the date specified by the holders
of at least a majority of the then outstanding shares of Class B Common Stock, voting as a separate class.

6.2.3       Sunset Provision. Each outstanding share of Class B Common Stock shall automatically, without further action by the
Corporation or the holder thereof, convert into one (1) fully paid and nonassessable share of Class A Common Stock on the date that is five (5) years after
the date the Class A Common Stock is first registered under Section l 2(b) or 12(g) of the Exchange Act of 1934, as amended (the “Exchange Act”) (the
“Effective Date”).

6.2.4       Certificates. Each outstanding stock certificate (if shares are in certificated form) that, immediately prior to the
occurrence of a Mandatory Conversion Event, represented one (J) or more shares of Class B Common Stock subject to such Mandatory Conversion Event
shall, upon such Mandatory Conversion Event, be deemed to represent an equal number of shares of Class A Common Stock, without the need for
surrender or exchange thereof. The Corporation shall, upon the request of any holder whose shares of Class B Common Stock have been converted into
shares of Class A Common Stock as a result of a Mandatory Conversion Event and upon surrender by such holder to the Corporation of the outstanding
certificate(s) formerly representing such holder’s shares of Class B Common Stock, if any (or, in the case of any lost, stolen or destroyed certificate, upon
such holder providing an affidavit of that fact acceptable to the Corporation and executing an agreement acceptable to the Corporation to indemnify the
Corporation from any loss incurred by it in connection with such certificate), issue and deliver to such holder certificate(s) representing the shares of Class
A Common Stock into which such holder’s shares of Class B Common Stock were converted as a result of such Mandatory Conversion Event (if such
shares are certificated) or, if such shares are uncertificated, register such shares in book-entry form. Each share of Class B Common Stock that is converted
pursuant to this Section 6.2 shall thereupon automatically be retired and shall not be available for reissuance.

6.3       Reservation of Stock Issuable Upon Conversion. The Corporation shall at all times reserve and keep available out of its
authorized but unissued shares of Class A Common Stock, solely for the purpose of effecting the conversion of the shares of the Class B Common Stock, as
applicable, such number of its shares of Class A Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding shares of
Class B Common Stock; and if at any time the number of authorized but unissued shares of Class A Common Stock shall not be sufficient to effect the
conversion of all then-outstanding shares of Class B Common Stock, as applicable, the Corporation will use its reasonable best efforts to take such
corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares of Class A Common Stock to such number
of shares as shall be sufficient for such purpose.

6.4       Policies and Procedures. The Corporation may, from time to time, establish such policies and procedures, not in violation of
applicable law or the other provisions of this Certificate of Incorporation or the Bylaws, relating to the conversion of the Class B Common Stock into Class
A Common Stock, as it may deem necessary or advisable in connection therewith. The Corporation may from time to time request that holders of shares of
Class B Common Stock furnish certifications, affidavits or other evidence to the Corporation as the Corporation deems necessary to verify the ownership of
Class B Common Stock or to determine whether a conversion of shares of Class B Common Stock to Class A Common Stock has occurred, and if such
holder does not within ten (10) days after the date of such request furnish sufficient evidence to the Corporation (in the manner provided in the request) to
enable the Corporation to determine that no such conversion has occurred, any such shares of Class B Common Stock, to the extent not previously
converted, shall be automatically converted into shares of Class A Common Stock and the same shall thereupon be registered on the books and records of
the Corporation (or in book-entry as maintained by the transfer agent of the Corporation).

   



 
 
A determination by the Secretary of the Corporation as to whether a Transfer results in a conversion to Class A Common Stock shall be conclusive and
binding. In connection with any action of stockholders taken at a meeting, the stock ledger of the Corporation (or in book-entry as maintained by the
transfer agent of the Corporation) shall be presumptive evidence as to who are the stockholders entitled to vote in person or by proxy at any meeting of
stockholders and the class or classes or series of shares held by each such stockholder and the number of shares of each class or classes or series held by
such stockholder.

7.       Redemption. The Common Stock is not redeemable.

8.       Prohibition on Reissuance of Shares. Shares of Class B Common Stock that are acquired by the Corporation for any reason (whether by
repurchase, upon conversion, or otherwise) shall be retired in the manner required by law and shall not be reissued as shares of Class B Common Stock.

9.       Definitions. For purposes of this Article IV, Part A:

9.1       “Change of Control Transaction” means (i) the sale, lease, exchange, or other disposition (other than liens and encumbrances
created in the ordinary course of business, including liens or encumbrances to secure indebtedness for borrowed money that are approved by the Board, so
long as no foreclosure occurs in respect of any such lien or encumbrance) of all or substantially all of the Corporation’s property and assets (which shall for
such purpose include the property and assets of any direct or indirect subsidiary of the Corporation), provided that any sale, lease, exchange or other
disposition of property or assets exclusively between or among the Corporation and any direct or indirect subsidiary or subsidiaries of the Corporation shall
not be deemed a “Change of Control Transaction”; (ii) the merger, consolidation, business combination, or other similar transaction of the Corporation with
any other entity, other than a merger, consolidation, business combination, or other similar transaction that would result in the voting securities of the
Corporation outstanding immediately prior thereto continuing to represent (either by remaining outstanding or by being converted into voting securities of
the surviving entity or its Parent) more than fifty percent (50%) of the total voting power represented by the voting securities of the Corporation (or of the
surviving entity, or in the case that the Corporation or the surviving entity is a wholly owned subsidiary following the transaction, of its ultimate Parent)
outstanding immediately after such merger, consolidation, business combination, or other similar transaction, and the stockholders of the Corporation
immediately prior to the merger, consolidation, business combination, or other similar transaction continuing to own voting securities of the Corporation,
the surviving entity or its Parent immediately following the merger, consolidation, business combination, or other similar transaction in substantially the
same proportions (vis a vis each other) as such stockholders owned of the voting securities of the Corporation immediately prior to the transaction; and (iii)
a recapitalization, liquidation, dissolution, or other similar transaction involving the Corporation, other than a recapitalization, liquidation, dissolution, or
other similar transaction that would result in the voting securities of the Corporation outstanding immediately prior thereto continuing to represent (either
by remaining outstanding or being converted into voting securities of the surviving entity or its parent) more than fifty percent (50%) of the total voting
power represented by the voting securities of the Corporation (or of the surviving entity, or in the case that the Corporation or the surviving entity is a
wholly owned subsidiary following the transaction, of its ultimate Parent) outstanding immediately after such recapitalization, liquidation, dissolution or
other similar transaction, and the stockholders of the Corporation immediately prior to the recapitalization, liquidation, dissolution or other similar
transaction continuing to own voting securities of the Corporation, the surviving entity or its parent immediately following the recapitalization, liquidation,
dissolution or other similar transaction in substantially the same proportions (vis a vis each other) as such stockholders owned of the voting securities of the
Corporation immediately prior to the transaction,

“9.2       Effective Time” means March 16, 2021.

9.3       “Entity” means any corporation, partnership, limited liability company or other legal entity.

 

   



 
 

9.4       “Family Member” means with respect to any natural person, the spouse, parents, grandparents, lineal descendants, siblings and
lineal descendants of siblings (in each case whether by blood relation or adoption) of such person.

9.5       “Parent’’ of an Entity means any entity that directly or indirectly owns or controls a majority of the voting power of the voting
securities of such Entity.

9.6       “Permitted Entity” means, with respect to a Qualified Stockholder, any Entity in which such Qualified Stockholder directly, or
indirectly through one or more Permitted Transferees, has sole dispositive power and exclusive Voting Control with respect to all shares of Class B
Common Stock held of record by such Entity.

9.7       “Permitted Transfer’’ means, and is restricted to, any Transfer of a share of Class B Common Stock:

9.7.1       by a Qualified Stockholder who is a natural person (including a natural person serving in a trustee capacity with regard
to a trust for the benefit of himself or herself and/or his or her Family Members), to the trustee of a Permitted Trust of such Qualified Stockholder or to
such Qualified Stockholder in his or her individual capacity or as a trustee of a Permitted Trust of such Qualified Stockholder;

9.7.2       by the trustee of a Permitted Trust of a Qualified Stockholder, to such Qualified Stockholder, the trustee of any other
Permitted Trust of such Qualified Stockholder or any Permitted Entity of such Qualified Stockholder;

9.7.3       by a Qualified Stockholder to any Permitted Entity of such Qualified Stockholder; or

9.7.4       by a Permitted Entity of a Qualified Stockholder to such Qualified Stockholder or any other Permitted Entity or the
trustee of a Permitted Trust of such Qualified Stockholder.

9.8       “Permitted Transferee” means a transferee of shares of Class B Common Stock received in a Transfer that constitutes a Permitted
Transfer.

9.9       “Permitted Trust” of a Qualified Stockholder means a validly created and existing trust the beneficiaries of which are either the
Qualified Stockholder or Family Members of the Qualified Stockholder or both, or a trust under the terms of which such Qualified Stockholder has retained
a “qualified interest” within the meaning of §2702(6)(1) of the Internal Revenue Code (as amended from time to time) and/or a reversionary interest, in
each case so long as the Qualified Stockholder has sole dispositive power and exclusive Voting Control with respect to all shares of Class B Common Stock
held by such trust.

9.10       “Qualified Stockholder” means (i) the record holder of a share of Class B Common Stock at the Effective Time; (ii) the initial
record holder of any share of Class B Common Stock that is originally issued by the Corporation thereafter; and (iii) a Permitted Transferee of a Qualified
Stockholder

9.11       “Transfer” means any sale, assignment, transfer, conveyance, hypothecation or other transfer or disposition of such share or any
legal or beneficial interest in such share, whether or not for value and whether voluntary or involuntary or by operation of law, including, without
limitation, a transfer of a share of Class B Common Stock to a broker or other nominee (regardless of whether there is a corresponding change in beneficial
ownership), or the transfer or grant of, or entering into a binding agreement with respect to, Voting Control (as defined below) over such share by proxy or
otherwise. Notwithstanding the foregoing, none of the following shall be considered a “Transfer” within the meaning of this Article IV, Part A:

9.11.1       the granting of a revocable proxy to officers or directors of the Corporation at the request of the Board in connection
with actions to be taken at an annual or special meeting of stockholders of the Corporation;

 

   



 
 

9.11.2       entering into a voting trust, agreement or arrangement (with or without granting a proxy) solely with stockholders
who are holders of Class B Common Stock that (A) is disclosed either in a Schedule 13D filed with the Securities and Exchange Commission or in writing
to the Secretary of the Corporation, (B) either has a term not exceeding one year or is terminable by the holder of the shares subject thereto at any time, and
(C) does not involve any payment of cash, securities, property or other consideration to the holder of the shares subject thereto other than the mutual
promise to vote shares in a designated manner;

9.11.3       the pledge of shares of Class B Common Stock by a stockholder that creates a mere security interest in such shares
pursuant to a bona fide loan or indebtedness transaction for so long as such stockholder continues to exercise exclusive Voting Control over such pledged
shares; provided, however, that a foreclosure on such shares or other similar action by the pledgee shall constitute a “Transfer” unless such foreclosure or
similar action qualifies as a “Permitted Transfer”;

9.11.4       in connection with a Change of Control Transaction that has been approved by the Board, (i) the entering into a
support, voting, tender or similar agreement or arrangement (with or without a proxy), (ii) the granting of any proxy and/or (iii) the tendering of any shares
in any tender or exchange offer for all of the outstanding shares of Class A Common Stock and Class B Common Stock, in each case that has also been
approved by the Board;

9.11.5       due to the fact that the spouse of any holder of shares of Class B Common Stock possesses or obtains an interest in
such holder’s shares of Class B Common Stock arising solely by reason of the application of the community property laws of any jurisdiction, so long as no
other event or circumstance shall exist or have occurred that constitutes a “Transfer” of such shares of Class B Common Stock; provided that any transfer
of shares by any holder of shares of Class B Common Stock to such holder’s spouse, including a transfer in connection with a divorce proceeding, domestic
relations order or similar legal requirement, shall constitute a “Transfer” of such shares of Class B Common Stock unless otherwise exempt from the
definition of Transfer; and/or

A “Transfer” shall also be deemed to have occurred with respect to a share of Class B Common Stock beneficially held by (i) a Permitted Transferee of a
Qualified Stockholder on the date that such Permitted Transferee ceases to meet the qualifications to be a Permitted Transferee of the qualified Stockholder
who effected the Transfer of such shares to such Permitted Transferee, or (ii) an Entity that is a Qualified Stockholder, if there occurs a Transfer on a
cumulative basis, from and after the Effective Time, of a majority of the voting power of the voting securities of such Entity or any Parent of such Entity,
other than a Transfer to parties that were, as of the Effective Time, holders of voting securities of any such Entity or Parent of such Entity.

9.12       “Voting Control” means with respect to a share of Class B Common Stock, the power (whether exclusive or shared) to vote or
direct the voting of such share by proxy, voting agreement or otherwise.

B.       PREFERRED STOCK

Shares of Preferred Stock may be issued from time to time in one or more classes or series, each of which class or series shall have such
distinctive designation or title as shall be fixed by the Board or, to the extent permitted by the DGCL, any committee thereof established by resolution of
the Board pursuant to the Bylaws prior to the issuance of any shares thereof. Each such class or series of Preferred Stock shall have such voting powers,
full or limited, or no voting powers, and such preferences and relative, participating, optional or other special rights and such qualifications, limitations or
restrictions thereof, as shall be stated in such resolution or resolutions providing for the issue of such class or series of Preferred Stock as may be adopted
from time to time by the Board prior to the issuance of any shares thereof pursuant to the authority hereby expressly vested in it, all in accordance with the
laws of the State of Delaware.

ARTICLE V

The Corporation reserves the right to amend, alter, change or repeal any provision contained in this Certificate of Incorporation in the manner now
or hereinafter prescribed by statute and all rights at any time conferred upon the stockholders of the Corporation by this Certificate of Incorporation are
granted subject to this reservation. In furtherance of and not in limitation of the powers conferred by the laws of the State of Delaware, the Board of
Directors of the Corporation is expressly authorized to make, amend or repeal Bylaws.

 

   



 
 

ARTICLE VI

1.       Powers; Number. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors. The size
of the Board shall be fixed solely by resolution of the Board of Directors.

2.       Vacancies and Newly Created Directorships. Subject to the rights of the holders of any one or more series of Preferred Stock then
outstanding, newly created directorships resulting from any increase in the authorized number of directors or any vacancies in the Board resulting from
death, resignation, retirement, disqualification, removal from office or other cause shall be filled solely by the affirmative vote of a majority of the
remaining directors then in office, even though less than a quorum of the Board. Any director so chosen shall hold office until the next election of the class
for which such director shall have been chosen and until his or her successor shall be elected and qualified. No decrease in the number of directors shall
shorten the term of any incumbent director.

3.       Removal. Any or all of the directors (other than the directors elected by the holders of any series of Preferred Stock, voting separately as a
series or together with one or more other such series, as the case may be) may be removed at any time either with or without cause by the affirmative vote
of a majority in voting power of all outstanding shares of stock of the Corporation entitled to vote thereon, voting together as a single class.

ARTICLE VII

Whenever a compromise or arrangement is proposed between the Corporation and its creditors or any class of them and/or between the
Corporation and its stockholders or any class of them, any court of equitable jurisdiction within the State of Delaware may, on the application in a summary
way of the Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers appointed for the Corporation under §291
of Title 8 of the Delaware Code or on the application of trustees in dissolution or of any receiver or receivers appointed for the Corporation under §279 of
Title 8 of the Delaware Code order a meeting of the creditors or class of creditors, and/or of the stockholders or class of stockholders of the Corporation, as
the case may be, to be summoned in such manner as the said court directs. If a majority in number representing three fourths in value of the creditors or
class of creditors, and/or of the stockholders or class of stockholders of the Corporation, as the case may be, agree to any compromise or arrangement and
to any reorganization of the Corporation as consequence of such compromise or arrangement, the said compromise or arrangement and the said
reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all the creditors or class of creditors, and/or on
all the stockholders or class of stockholders, of the Corporation, as the case may be, and also on the Corporation.

ARTICLE VIII

To the fullest extent permitted by the DGCL, as it exists or may hereafter be amended, a director of the Corporation shall not be personally liable
to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director.

The Corporation is authorized to indemnify to the fullest extent permitted by law any person made or threatened to be made a party to an action or
proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that such person was a director or officer of the Corporation or any
predecessor of the Corporation, or serves or served at any other enterprise as a director or officer at the request of the Corporation or any predecessor to the
Corporation.

Neither any amendment nor repeal of this Article VIII, nor the adoption of any provision of the Certificate of Incorporation inconsistent with this
Article VIII, shall eliminate or reduce the effect of this Article VIII in respect of any matter occurring, or any action or proceeding accruing or arising or
that, but for this Article VIII, would accrue or arise, prior to such amendment, repeal or adoption of an inconsistent provision.

   



 
 

ARTICLE IX

1.       The Corporation elects not to be governed by the terms and provisions of Section 203 of the DGCL, as the same may be amended,
superseded, or replaced by a successor section, statute, or provision.

2.       Notwithstanding the foregoing, the Corporation shall not engage in any business combination (as defined below), at any point in time at
which the Corporation’s Class A Common Stock is registered under Section 12(b) or 12(g) of the Exchange Act of 1934, as amended (the “Exchange
Act”), with any interested stockholder (as defined below) for a period of three years following the time that such stockholder became an interested
stockholder, unless:

2.1       prior to such time, the Board approved either the business combination or the transaction which resulted in the stockholder
becoming an interested stockholder, or

2.2       upon consummation of the transaction which resulted in the stockholder becoming an interested stockholder, the interested
stockholder owned at least 85% of the voting stock (as defined below) of the Corporation outstanding at the time the transaction commenced, excluding for
purposes of determining the voting stock outstanding (but not the outstanding voting stock owned by the interested stockholder) those shares owned by (i)
persons who are directors and also officers and (ii) employee stock plans in which employee participants do not have the right to determine confidentially
whether shares held subject to the plan will be tendered in a tender or exchange offer, or

2.3       at or subsequent to such time, the business combination is approved by the Board and authorized at an annual or special meeting
of stockholders, and not by written consent, by the affirmative vote of at least 66 2/3% of the outstanding voting stock of the Corporation which is not
owned by the interested stockholder.

3.       For purposes of this Article IX, references to:

3.1       “Affiliate” means a person that directly, or indirectly through one or more intermediaries, controls, or is controlled by, or is under
common control with, another person.

3.2       “associate” when used to indicate a relationship with any person, means: (i) any corporation, partnership, unincorporated
association or other entity of which such person is a director, officer or partner or is, directly or indirectly, the owner of 20% or more of any class of voting
stock; (ii) any trust or other estate in which such person has at least a 20% beneficial interest or as to which such person serves as trustee or in a similar
fiduciary capacity; and (iii) any relative or spouse of such person, or any relative of such spouse, who has the same residence as such person.

3.3       “business combination” when used in reference to the Corporation and any interested stockholder of the Corporation, means

(a)       any merger or consolidation of the Corporation or any direct or indirect majority-owned subsidiary of the
Corporation (a) with the interested stockholder, or (b) with any other corporation, partnership, unincorporated association or other entity if the
merger or consolidation is caused by the interested stockholder and as a result of such merger or consolidation Section 2 of this Article X is not
applicable to the surviving entity;

(b)       any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or a series of
transactions), except proportionately as a stockholder of the Corporation, to or with the interested stockholder, whether as part of a dissolution or
otherwise, of assets of the Corporation or of any direct or indirect majority-owned subsidiary of the Corporation which assets have an aggregate
market value equal to 10% or more of either the aggregate market value of all the assets of the Corporation determined on a consolidated basis or
the aggregate market value of all the outstanding stock of the Corporation;

   



 
 

(c)       any transaction which results in the issuance or transfer by the Corporation or by any direct or indirect majority-
owned subsidiary of the Corporation of any stock of the Corporation or of such subsidiary to the interested stockholder, except: (a) pursuant to the
exercise, exchange or conversion of securities exercisable for, exchangeable for or convertible into stock of the Corporation or any such subsidiary
which securities were outstanding prior to the time that the interested stockholder became such; (b) pursuant to a merger under Section 251(g) of
the DGCL; (c) pursuant to a dividend or distribution paid or made, or the exercise, exchange or conversion of securities exercisable for,
exchangeable for or convertible into stock of the Corporation or any such subsidiary which security is distributed, pro rata to all holders of a class
or series of stock of the Corporation subsequent to the time the interested stockholder became such; (d) pursuant to an exchange offer by the
Corporation to purchase stock made on the same terms to all holders of said stock; or (e) any issuance or transfer of stock by the Corporation;
provided, however, that in no case under items (c) through (e) of this subsection (iii) shall there be an increase in the interested stockholder’s
proportionate share of the stock of any class or series of the Corporation or of the voting stock of the Corporation (except as a result of immaterial
changes due to fractional share adjustments);

(d)       any transaction involving the Corporation or any direct or indirect majority-owned subsidiary of the Corporation
which has the effect, directly or indirectly, of increasing the proportionate share of the stock of any class or series, or securities convertible into the
stock of any class or series, of the Corporation or of any such subsidiary which is owned by the interested stockholder, except as a result of
immaterial changes due to fractional share adjustments or as a result of any purchase or redemption of any shares of stock not caused, directly or
indirectly, by the interested stockholder; or

(e)       any receipt by the interested stockholder of the benefit, directly or indirectly (except proportionately as a
stockholder of the Corporation), of any loans, advances, guarantees, pledges, or other financial benefits (other than those expressly permitted in
subsections (i) through (iv) above) provided by or through the Corporation or any direct or indirect majority-owned subsidiary.

3.4       “control” including the terms “controlling” “controlled by” and “under common control with” means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting stock, by
contract, or otherwise. A person who is the owner of 20% or more of the outstanding voting stock of a corporation, partnership, unincorporated association
or other entity shall be presumed to have control of such entity, in the absence of proof by a preponderance of the evidence to the contrary. Notwithstanding
the foregoing, a presumption of control shall not apply where such person holds voting stock, in good faith and not for the purpose of circumventing this
Section 3.5 of Article X, as an agent, bank, broker, nominee, custodian or trustee for one or more owners who do not individually or as a group have
control of such entity,

3.5       “interested stockholder” means any person (other than the Corporation or any direct or indirect majority-owned subsidiary of the
Corporation) that (i) is the owner of 15% or more of the outstanding voting stock of the Corporation, or (ii) is an Affiliate or associate of the Corporation
and was the owner of 15% or more of the voting power of the outstanding voting stock of the Corporation at any time within the three year period
immediately prior to the date on which it is sought to be determined whether such person is an interested stockholder; and the Affiliates and associates of
such person; but “interested stockholder” shall not include (a) the Principal Stockholder, any Principal Stockholder Direct Transferee or any of their
respective Affiliates or successors or any “group,” or any member of any such group, to which such persons are a party under Rule 13d-5 of the Exchange
Act, or (b) any person whose ownership of shares in excess of the 15% limitation set forth herein is the result of any action taken solely by the Corporation;
provided, further, that in the case of clause (b) such person shall be an interested stockholder if thereafter such person acquires additional shares of voting
stock of the Corporation, except as a result of further corporate action not caused, directly or indirectly, by such person. For the purpose of determining
whether a person is an interested stockholder, the voting stock of the Corporation deemed to be outstanding shall include stock deemed to be owned by the
person through application of the definition of “ owner” below but shall not include any other unissued stock of the Corporation which may be issuable
pursuant to any agreement, arrangement or understanding, or upon exercise of conversion rights, warrants or options, or otherwise.

3.6       “owner” including the terms “own” and “owned’’ when used with respect to any stock, means a person that individually or with
or through any of its Affiliates or associates.

   



 
 

(a)       beneficially owns such stock, directly or indirectly; or

(b)       has (a) the right to acquire such stock (whether such right is exercisable immediately or only after the passage of
time) pursuant to any agreement, arrangement or understanding, or upon the exercise of conversion rights, exchange rights, warrants or options, or
otherwise; provided, however, that a person shall not be deemed the owner of stock tendered pursuant to a tender or exchange offer made by such
person or any of such person’s Affiliates or associates until such tendered stock is accepted for purchase or exchange; or (b) the right to vote such
stock pursuant to any agreement, arrangement or understanding; provided, however, that a person shall not be deemed the owner of any stock
because of such person’s right to vote such stock if the agreement, arrangement or understanding to vote such stock arises solely from a revocable
proxy or consent given in response to a proxy or consent solicitation made to IO or more persons; or

(c)       has any agreement, arrangement or understanding for the purpose of acquiring, holding, voting (except voting
pursuant to a revocable proxy or consent as described in item (b) of subsection (ii) above), or disposing of such stock with any other person that
beneficially owns, or whose Affiliates or associates beneficially own, directly or indirectly, such stock.

3.7       “person” means any individual, corporation, partnership, unincorporated association or other entity associates.

3.8       “Principal Stockholder” means Atlas Capital Resources L.P. and its affiliates and

3.9       “Principal Stockholder Direct Transferee” means any person that acquires (other than in a registered public offering) directly
from any Principal Stockholder beneficial ownership of 15% or more of the voting power of the then outstanding voting stock of the Corporation.

3.10       “stock” means, with respect to any corporation, capital stock and, with respect to any other entity, any equity interest.

3.11       “voting stock” means stock of any class or series entitled to vote generally in the election of directors and, with respect to any
entity that is not a corporation, any equity interest entitled to vote generally in the election of the governing body of such entity. Every reference to a
percentage of voting stock shall refer to such percentages of the votes of such voting stock.

ARTICLE X

The Corporation renounces, to the fullest extent permitted by law, any interest or expectancy of the Corporation in, or in being offered an
opportunity to participate in, any Excluded Opportunity, An “Excluded Opportunity” is any matter, transaction or interest that is presented to, or acquired,
created or developed by, or which otherwise comes into the possession of (i) any director of the Corporation who is not an employee of the Corporation or
any of its subsidiaries, or (ii) any holder of Preferred Stock or any partner, member, director, stockholder, employee or agent of any such holder, other than
someone who is an employee of the Corporation or any of its subsidiaries (collectively, “Covered Persons”), unless such matter, transaction or interest is
presented to, or acquired, created or developed by, or otherwise comes into the possession of, a Covered Person expressly and solely in such Covered
Person’s capacity as a director of the Corporation.

ARTICLE XI

Unless the Corporation consents in writing to the selection of an alternative forum, the Court of Chancery of the State of Delaware shall, to the
fullest extent permitted by law, be the sole and exclusive forum for (i) any derivative action or proceeding brought on behalf of the Corporation, (ii) any
action asserting a claim of breach of a fiduciary duty owed by any current or former director, officer, employee or stockholder of the Corporation to the
Corporation or the Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any provision of the DGCL or this Certificate of
Incorporation or the Bylaws (as either may be amended and/or restated from time to time) or as to which the DGCL confers jurisdiction on the Court of
Chancery of the State of Delaware,

 

   



 
 
or (iv) any action asserting a claim governed by the internal affairs doctrine of the law of the State of Delaware. Unless the Corporation consents in writing
to the selection of an alternative forum, the federal district courts of the United States of America shall, to the fullest extent permitted by applicable law, be
the exclusive forum for the resolution of any complaint asserting a cause of action arising under the federal securities laws of the United States of America,
including, in each case, the applicable rules and regulations promulgated thereunder. To the fullest extent permitted by law, any person or entity purchasing
or otherwise acquiring or holding any interest in shares of capital stock of the Corporation shall be deemed to have notice of and consented to the
provisions of this Article XI.

IN WITNESS WHEREOF, the undersigned duly authorized officer of the Corporation, hereby executes this Amended and Restated Certificate of
Incorporation this 6th day of September 2022.

 
 
 

 /s/ Terence A. Burke
 Name: Terence A. Burke
 Title: General Counsel

 
 
 
 
 
 
 
 

 



Exhibit 5.1
 

599 LEXINGTON AVENUE 
 NEW YORK, NY 10022-6069

+1.212.848.4000
 

October 31, 2022

Greenidge Generation Holdings Inc.
135 Rennell Road
3rd Floor
Fairfield, CT 06890
 
Ladies and Gentlemen:
 

We are acting as counsel for Greenidge Generation Holdings Inc., a Delaware corporation (the “Company”), in connection with the
preparation and filing by the Company of a registration statement on Form S-8 (the “Registration Statement”) with the Securities and Exchange
Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”), with respect to up to 3,076,842 shares of Class A
common stock, $0.0001 par value per share, of the Company (the “Shares”) reserved for issuance upon the vesting and exercise of non-qualified stock
options granted to David Anderson, the Company’s Chief Executive Officer, and Scott MacKenzie, the Company’s Chief Strategy Officer (the “Options”).
In connection with the foregoing, we have reviewed originals or copies identified to our satisfaction of the following documents:

(a) The Registration Statement;
 

(b) The certificate of incorporation and by-laws of the Company, in each case as amended; and
 

(c) The Stock Option Inducement Award Agreement between the Company and David Anderson and the Stock Option
Inducement Award Agreement between the Company and Scott MacKenzie relating to the Options (the “Inducement Grant
Agreements”).

 
In our examination, we have assumed the genuineness of all signatures, the authenticity of all documents, certificates and instruments

submitted to us as originals and the conformity with originals of all documents submitted to us as copies.

Our opinion set forth below is based on the text of the Inducement Grant Agreements, the form of which is referenced in the Exhibit
Index to the Registration Statement.

Our opinion expressed below is limited to the General Corporation Law of the State of Delaware, and we do not express any opinion
herein concerning any other law.

Based upon and subject to the foregoing and having regard for such legal considerations as we have deemed relevant, we are of the
opinion that authorized but not previously issued Shares which may be delivered under the Inducement Grant Agreements have been duly authorized by the
Company and, when (a) issued and delivered by the Company in accordance with the terms of the Inducement Grant Agreements and (b) paid for in full in
accordance with the terms of the Inducement Grant Agreements, will be validly issued, fully paid and non-assessable. 

 

SHEARMAN.COM
Shearman & Sterling LLP is a limited liability partnership organized in the United States under the laws of the state of Delaware, which laws limit the personal liability of partners.

   



 
This opinion letter speaks only as of the date hereof. We expressly disclaim any responsibility to advise you of any development or

circumstance of any kind, including any change of law or fact that may occur after the date of this opinion letter that might affect the opinions expressed
herein.

We hereby consent to the filing of this opinion as an exhibit to the Registration Statement. In giving this consent, we do not thereby
concede that we come within the category of persons whose consent is required by the Securities Act or the General Rules and Regulations of the
Commission promulgated thereunder. 

Very truly yours, 

/s/ Shearman & Sterling LLP             
Shearman & Sterling LLP

 

 

 

 

SHEARMAN.COM
Shearman & Sterling LLP is a limited liability partnership organized in the United States under the laws of the state of Delaware, which laws limit the personal liability of partners.

 

 



Exhibit 23.2
 

 
 

Consent of Independent Registered Public Accounting Firm
 
 
We consent to the incorporation by reference in this Registration Statement on Form S-8 of our report dated March 31, 2022, relating to the consolidated
financial statements of Greenidge Generation Holdings Inc. and subsidiaries appearing in the Annual Report on Form 10-K of Greenidge Generation
Holdings Inc. for the year ended December 31, 2021.
 
/s/ArmaninoLLP

Dallas, Texas
October 31, 2022
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STOCK OPTION INDUCEMENT AWARD AGREEMENT

 
This Stock Option Inducement Award Agreement (this “Agreement”) is made and entered into as of the Grant Date specified below

by and between Greenidge Generation Holdings Inc., a Delaware corporation (the “Company”), and [ ] (the “Participant”).

Grant Date:  

Expiration Date:  

Exercise Price:  

Number of Option Shares:  

Type of Option: Non-Qualified Stock Option

Vesting Schedule:  

1.              Grant of Option.

1.1.          Grant. The Company hereby grants to the Participant an option (the “Option”) to purchase the total number of shares of
Common Stock of the Company equal to the number of Option Shares set forth above, at the Exercise Price set forth above. The Option
granted pursuant to this Agreement is made as an “inducement material to the individual’s entering into employment with the Company”
within the meaning of Nasdaq Listing Rule 5635(c)(4) and is granted outside the terms of the Company’s 2021 Equity Incentive Plan (the
“Plan”) and shall not be deducted from the number of shares reserved for issuance under the Plan. Notwithstanding the foregoing, the terms
of the Plan governing stock option awards are incorporate by reference as if set forth herein. Capitalized terms used but not defined herein
will have the meanings ascribed to them in the Plan.

1.2.          Type of Option. The Option is intended to be a Non-qualified Stock Option.

1.3.          Consideration. The grant of the Option is made in consideration of the services to be rendered by the Participant to the
Company.

2.              Exercise Period; Vesting.

2.1.          Vesting Schedule. The Option will become vested and exercisable in accordance with the Vesting Schedule specified above
until the Option is 100% vested, subject to the Participant’s Continuous Service through the applicable vesting date. Any portion of the
Option that is unvested as of the Participant’s termination of Continuous Service shall be forfeited in full for no consideration. No portion of
the Option shall be exercisable until it is vested.

2.2.          Expiration. The Option will expire on the Expiration Date set forth above, or earlier as provided in this Agreement.

   



 
3.              Termination of Continuous Service.

3.1.          Termination for Reasons Other Than Cause, Death or Disability. If the Participant’s Continuous Service is terminated for any
reason other than Cause, death or Disability, the Participant may exercise the portion of the Option that is vested and unexercised as of the
Participant’s termination of Continuous Service, but only within such period of time ending on the earlier of (a) the date that is three months
following the termination of the Participant’s Continuous Service or (b) the Expiration Date.

3.2.          Termination for Cause. If the Participant’s Continuous Service is terminated for Cause, the Option (whether vested or
unvested) shall immediately terminate and cease to be exercisable.

3.3.          Termination Due to Disability. If the Participant’s Continuous Service terminates as a result of the Participant’s Disability, the
Participant may exercise the portion of the Option that is vested and unexercised as of the Participant’s termination of Continuous Service,
but only within such period of time ending on the earlier of (a) the date that is 12 months following the Participant’s termination of
Continuous Service or (b) the Expiration Date.

3.4.          Termination Due to Death. If the Participant’s Continuous Service terminates as a result of the Participant’s death, or the
Participant dies within a period following termination of the Participant’s Continuous Service during which the vested portion of the Option
remains exercisable, the portion of the Option that is vested and unexercised as of the Participant’s death may be exercised by the
Participant’s estate, by a person who acquired the right to exercise the Option by bequest or inheritance or by the person designated to
exercise the Option upon the Participant’s death, but only within the time period ending on the earlier of (a) the date that is 12 months
following the Participant’s death or (b) the Expiration Date.

3.5.          Extension of Termination Date. If following the Participant’s termination of Continuous Service for any reason the exercise
of the Option is prohibited because the exercise of the Option would violate the registration requirements under the Securities Act or any
other state or federal securities law or the rules of any securities exchange or interdealer quotation system, then the expiration of the Option
shall be tolled until the date that is thirty (30) days after the end of the period during which the exercise of the Option would be in violation of
such registration or other securities requirements.

4.              Manner of Exercise.

4.1.          Election to Exercise. To exercise the Option, the Participant (or in the case of exercise after the Participant’s death or
incapacity, the Participant’s executor, administrator, heir or legatee, as the case may be) must deliver to the Company an executed stock
option exercise agreement in the form attached hereto as Exhibit A, or as is approved by the Committee from time to time (the “Exercise
Agreement”), which shall set forth, inter alia: (a) the Participant’s election to exercise the Option; (b) the number of shares of Common
Stock being purchased; (c) any restrictions imposed on the shares; and (d) any representations, warranties and agreements regarding the
Participant’s investment intent and access to information as may be required by the Company to comply with applicable securities laws. If
someone other than the Participant exercises the Option, then such person must submit documentation reasonably acceptable to the Company
verifying that such person has the legal right to exercise the Option.

4.2.          Payment of Exercise Price. The entire Exercise Price of the Option shall be payable in full at the time of exercise to the extent
permitted by applicable statutes and regulations, either: (a) in cash or by certified or bank check at the time the Option is exercised; (b) by
delivery to the Company of other shares of Common Stock, duly endorsed for transfer to the Company, with a Fair Market Value on the date
of delivery equal to the Exercise Price (or portion thereof) due for the number of shares being acquired, or by means of attestation whereby
the Participant identifies for delivery specific shares that have a Fair Market Value on the date of attestation equal to the Exercise Price (or
portion thereof) and receives a number of shares equal to the difference between the number of shares thereby purchased and the number of
identified attestation shares (a “Stock for Stock Exchange”); (c) through a “cashless exercise program” established with a broker; (d) by
reduction in the number of shares otherwise deliverable upon exercise of such Option with a Fair Market Value equal to the aggregate
Exercise Price at the time of exercise; (e) by any combination of the foregoing methods; or (f) in any other form of legal consideration that
may be acceptable to the Committee.
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4.3.          Withholding. Prior to the issuance of shares upon the exercise of the Option, the Participant must make arrangements

satisfactory to the Company to pay or provide for any applicable federal, state and local withholding obligations of the Company. The
Participant may satisfy any federal, state or local tax withholding obligation relating to the exercise of the Option by any of the following
means: (a) tendering a cash payment; (b) authorizing the Company to withhold shares of Common Stock from the shares of Common Stock
otherwise issuable to the Participant as a result of the exercise of the Option; provided, however, that no shares of Common Stock are
withheld with a value exceeding the minimum amount of tax required to be withheld by law; or (c) delivering to the Company previously
owned and unencumbered shares of Common Stock. If the Participant does not make arrangements satisfactory to the Company to pay or
provide for any applicable federal, state and local withholding obligations of the Company, the Company has the right to withhold such
amounts from any compensation paid to the Participant. Notwithstanding the foregoing, if the Company’s shares of Common Stock are
publicly-traded, in the event a taxable event with respect to this Agreement occurs during a “blackout” period (whether scheduled or
unscheduled) during which Participants in the Plan are prohibited by Company policy from selling shares of Common Stock, the Participant’s
statutorily required withholding obligation will be satisfied by the Company automatically withholding from the shares of Common Stock
otherwise deliverable to the Participant a number of shares of Common Stock having an aggregate Fair Market Value equal to the
Participant’s statutorily required withholding obligation (with any fraction of a share of Common Stock required to satisfy such obligation
being disregarded and the amount due paid instead in cash by the Participant); provided, however, that the Participant may elect, by written
notice to the Committee during an open trading window, to satisfy his or her applicable federal, state or local tax withholding obligation, in
which case the Participant shall be required, prior to any applicable taxable event, to remit to the Company an amount in cash sufficient to
satisfy the Participant’s applicable federal, state or local tax withholding obligations in connection with such taxable event.

4.4.          Issuance of Shares. Provided that the Exercise Agreement and payment are in form and substance satisfactory to the
Company, the Company shall issue the shares of Common Stock registered in the name of the Participant, the Participant’s authorized
assignee, or the Participant’s legal representative which shall be evidenced by stock certificates representing the shares with the appropriate
legends affixed thereto, appropriate entry on the books of the Company or of a duly authorized transfer agent, or other appropriate means as
determined by the Company.

5.              No Right to Continued Service; No Rights as Stockholder. Neither the Plan nor this Agreement shall confer upon the Participant any
right to be retained in any position, as an Employee, Consultant or Director of the Company. Further, nothing in the Plan or this Agreement
shall be construed to limit the discretion of the Company to terminate the Participant’s Continuous Service at any time, with or without
Cause. The Participant shall not have any rights as a stockholder with respect to any shares of Common Stock subject to the Option prior to
the date of exercise of the Option.

6.              Transferability. The Option is not transferable by the Participant other than to a designated beneficiary upon the Participant’s death or
by will or the laws of descent and distribution, and the Option is exercisable during the Participant’s lifetime only by the Participant. No
assignment or transfer of the Option, or the rights represented thereby, whether voluntary or involuntary, by operation of law or otherwise
(except to a designated beneficiary upon death by will or the laws of descent or distribution) will vest in the assignee or transferee any
interest or right herein whatsoever, but immediately upon such assignment or transfer the Option will terminate and become of no further
effect.

  3  



 
7.              Change in Control. In the event of a Change in Control, the Committee may, in its discretion and upon at least ten (10) days’ advance
notice to the Participant, cancel the Option and pay to the Participant the value of the Option based upon the price per share of Common
Stock received or to be received by other stockholders of the Company in the event. Notwithstanding the foregoing, if at the time of a Change
in Control the Exercise Price of the Option equals or exceeds the price paid for a share of Common Stock in connection with the Change in
Control, the Committee may cancel the Option without the payment of consideration therefor.

8.              Adjustments. The shares of Common Stock subject to the Option may be adjusted or terminated in any manner as contemplated by
Section 11 of the Plan.

9.              Tax Liability and Withholding. Notwithstanding any action the Company takes with respect to any or all income tax, social insurance,
payroll tax, or other tax-related withholding (“Tax-Related Items”), the ultimate liability for all Tax-Related Items is and remains the
Participant’s responsibility and the Company (a) makes no representations or undertakings regarding the treatment of any Tax-Related Items
in connection with the grant, vesting, or exercise of the Option or the subsequent sale of any shares acquired on exercise; and (b) does not
commit to structure the Option to reduce or eliminate the Participant’s liability for Tax-Related Items.

10.           Covenants of the Participant. In consideration of the Option, the Participant agrees and covenants to comply with the terms of the
Restrictive Covenant Agreement attached hereto as Exhibit B (the “Restrictive Covenant Agreement”). In the event of a breach or
threatened breach of any covenants contained in the Restrictive Covenant Agreement, any vested, but unexercised, and any unvested portion
of the Option shall be forfeited, effective as of the date of such breach, unless sooner terminated by operation of another term or condition of
this Agreement.

11.           Compliance with Law. The exercise of the Option and the issuance and transfer of shares of Common Stock shall be subject to
compliance by the Company and the Participant with all applicable requirements of federal and state securities laws and with all applicable
requirements of any stock exchange on which the Company’s shares of Common Stock may be listed. No shares of Common Stock shall be
issued pursuant to this Option unless and until any then applicable requirements of state or federal laws and regulatory agencies have been
fully complied with to the satisfaction of the Company and its counsel. The Participant understands that the Company is under no obligation
to register the shares of Common Stock with the Securities and Exchange Commission, any state securities commission or any stock
exchange to effect such compliance.

12.           Notices. Any notice required to be delivered to the Company under this Agreement shall be in writing and addressed to the General
Counsel of the Company at the Company’s principal corporate offices. Any notice required to be delivered to the Participant under this
Agreement shall be in writing and addressed to the Participant at the Participant’s address as shown in the records of the Company. Either
party may designate another address in writing (or by such other method approved by the Company) from time to time.

13.           Entire Agreement. This Agreement, together with the Exercise Agreement and the Restrictive Covenant Agreement, set forth the
entire agreement between the Company and the Participant with respect to the subject matter hereof.
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14.           Governing Law. This Agreement will be construed and interpreted in accordance with the laws of the State of New York without
regard to conflict of law principles.

15.           Interpretation. Any dispute regarding the interpretation of this Agreement shall be submitted by the Participant or the Company to the
Committee for review. The resolution of such dispute by the Committee shall be final and binding on the Participant and the Company.

16.           Options Not Pursuant to Plan; Incorporation of Plan Terms. The terms and provisions of the Plan as it may be amended from time to
time are hereby incorporated herein by reference. In the event of a conflict between any term or provision contained herein and a term or
provision of the Plan, the applicable terms and provisions of the Plan shall govern and prevail. For the avoidance of doubt, the Option is not
granted pursuant to the Plan.

17.           Successors and Assigns. The Company may assign any of its rights under this Agreement. This Agreement shall be binding upon and
inure to the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer set forth herein, this Agreement shall
be binding upon the Participant and the Participant’s beneficiaries, executors, administrators and the person(s) to whom the Option may be
transferred by will or the laws of descent or distribution.

18.           Severability. The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any
other provision of this Agreement, and each provision of this Agreement shall be severable and enforceable to the extent permitted by law.

19.           Amendment. The Committee has the right to amend, alter, suspend, discontinue or cancel the Option, prospectively or retroactively;
provided, that, no such amendment shall adversely affect the Participant’s material rights under this Agreement without the Participant’s
consent.

20.          No Impact on Other Benefits. The value of the Participant’s Option is not part of his or her normal or expected compensation for
purposes of calculating any severance, retirement, welfare, insurance or similar employee benefit.

21.           Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed an original but all of which together
will constitute one and the same instrument. Counterpart signature pages to this Agreement transmitted by facsimile transmission, by
electronic mail in portable document format (.pdf), or by any other electronic means intended to preserve the original graphic and pictorial
appearance of a document, will have the same effect as physical delivery of the paper document bearing an original signature.

22.           Acceptance. The Participant hereby acknowledges receipt of a copy of the Plan and this Agreement. The Participant has read and
understands the terms and provisions thereof, and the Participant accepts the Option subject to all of the terms and conditions this Agreement,
including those incorporated by reference from the Plan. The Participant acknowledges that there may be adverse tax consequences upon
exercise of the Option or disposition of the underlying shares and that the Participant should consult a tax advisor prior to such exercise or
disposition.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Grant Date set forth above.

 COMPANY:

 GREENIDGE GENERATION HOLDINGS INC.

  

 By:  

  Name:

  Title:

  

 PARTICIPANT

   

  Name:

   

   

 

 

 

 

 



Exhibit 107.1
 

Calculation of Filing Fee Table
 

S-8
(Form Type)

 
GREENIDGE GENERATION HOLDINGS INC.

(Exact Name of Registrant as Specified in its Charter)
 
 

Table I: Newly Issued Securities
 

Security
Type Security Class Title (1)

Fee
Calculation

Rule
Amount

Registered

Proposed
Maximum
Offering
Price Per

Share

Maximum
Aggregate

Offering Price Fee Rate

Amount of
Registration

Fee
Equity Class A common stock, $0.0001 par value per

share Other (2) 3,076,842 $1.32 (2) $4,061,431.44
(2)

$110.20 per
$1,000,000 $447.57

Total Offering Amounts  $4,061,431.44
(2)  $447.57

Total Fee Offsets    $0.00
Net Fee Due    $447.57

 
(1) Represents 3,076,842 shares of Class A common stock, par value $0.0001 (the “Class A Shares”), of Greenidge Generation Holdings Inc. (the

“Company”) that are reserved for issuance upon the vesting and exercise of non-qualified stock options granted to David Anderson, the Company’s
Chief Executive Officer, and Scott MacKenzie, the Company’s Chief Strategy Officer, as an inducement material to Messrs. Anderson and
MacKenzie’s appointments, as described in the accompanying Registration Statement on Form S-8 (the “Inducement Grants”). Pursuant to Rule 416 of
the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement on Form S-8 also includes additional Class A Shares in
respect of the securities identified in the above table that may become issuable pursuant to the Inducement Grants by reason of any stock dividend,
stock split, recapitalization or similar adjustments.

 
(2) Estimated in accordance with Rule 457(h) of the Securities Act solely for the purpose of calculating the registration fee on the basis of the weighted

average exercise price of $1.32 per Class A Share.
 
 
 
 
 

 


